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You might not consider your e-newsletters and marketing emails to be "spam," but the FTC's regulations stemming from the CAN-SPAM Act apply to you, nonetheless. The latest regulations issued in May clarify who must follow the rules (yes, even you), plus how to handle opt-ins, sender addresses, and joint marketing campaigns.

The recently released CAN-SPAM rules don't free your association from the regulations that have governed email campaigns for the past few years. But, the latest guidelines do make it clearer how you as a communications professional can stay out of trouble over email opt-outs, return addresses, and more. 

On May 12, the Federal Trade Commission (FTC) issued new rules for the Controlling the Assault of Non-Solicited Pornography and Marketing (CAN-SPAM) Act of 2003. Congress passed CAN-SPAM to provide direction on how to manage messages subject to requirements for "commercial" email. The new rules reinforce the FTC's position that the act's requirements apply even to promotional messages sent by associations and other tax-exempt nonprofits. 

The rules and related FTC commentary can help your association and other mailers comply by providing helpful guidance on a number of issues, including how to manage joint email marketing initiatives and forward-to-a-friend features. 

The 4 New Rules 

The FTC has adopted new rules on four out of five topics that it proposed in May 2005. 

	Other FTC Conclusions About CAN-SPAM

	When issuing its latest guidelines in May, the Federal Trace Commission declined to: 

· Define when third-party list providers are considered "senders" under CAN-SPAM. Instead, it noted that CAN-SPAM's definition of "sender" could be applied to a list provider. 

· Adopt a rule providing a safe harbor protecting marketers from liability for CAN-SPAM violations committed by their "affiliate" marketers (e.g. third-party marketing representatives paid to drive traffic to the marketer's website). 

· Impose a time limit on how long an opt-out request remains effective. 

· Expand the list of "aggravated violations" that could subject marketers to triple damages. Specifically, it declined to encompass as aggravated violations new practices such as "spoofing" (giving a false header that seems to come from someone else's address) and "hash busting" (evading spam filters by inserting gibberish at the top of a message). 


1. The act's coverage - the rules dictate that CAN-SPAM applies to emails that are primarily intended to advertise or promote a commercial product or service sent by any individual, group, unincorporated association, limited or general partnership, corporation, or other business entity. The FTC rejected arguments from several organizations that there should be a blanket exemption for all messages sent by unincorporated nonprofit entities, such as associations.

So, if you send emails to promote membership in your organization or advertise the sale of association publications, the FTC believes those are "commercial" messages subject to the act's requirements.

2. The definition of "valid physical postal address" - CAN-SPAM requires all commercial email messages to include a "valid physical postal address" for the message sender. The rule spells out that this requirement can be met with post-office boxes and private mailboxes, provided that they are accurately registered, as well as by street addresses.

3. A prohibition against barriers to "opting out" of future email - CAN-SPAM requires emailers to provide recipients with a clear opportunity to opt out of further mailings. According to the FTC, some marketers have been using the opt-out mechanism as a means to collect additional personal information about the message recipient or to subject them to advertising. Now, you may only require that a message recipient send a reply email or visit a single web page to opt out. 

4. A test to determine who is the "sender" of joint marketing email - This rule allows your association to designate a single "sender" and thus include only one opt-out mechanism and one valid physical postal address when sending email that features the products and services of multiple organizations. Such messages could include, for example, promotions for seminars or publications you cosponsor with another organization. 

Under this test, you can designate one sender if that person 

a. Meets the act's definition of "sender"; 

b. Is uniquely identified in the "from" line of the email; and 

c. Complies with certain email transmission requirements already included in the act. 

The act defines "sender" as "a person who initiates a [commercial electronic mail message] and whose product, service, or internet website is advertised or promoted by the message." 

The FTC clarified that the "from" line could include the designated sender's name, trade name, product, or service, provided that the line is not deceptive. 

The email transmission requirements that the designated sender must comply with include: 

· Ensure that the email does not contain false or misleading transmission information or a deceptive "subject" heading. 

· Offer a functioning return email address or other web-based mechanism, clearly and conspicuously displayed, that the recipient can use to make an opt-out request. 

· Provide clear and conspicuous identification of the message as an advertisement or solicitation and of the recipient's right to opt out of receiving future commercial messages from the sender. 

· Provide a valid physical postal address for the sender. 

· Include the words "sexually explicit" at the beginning of the subject header if the message includes sexually explicit content. 

The new rule on designating a sender also states that if the sender does not comply with all of these transmission responsibilities, then all of the marketers whose products or services are advertised in the message will be liable as "senders." In effect, this provision requires you to make sure that you carefully outline the designated sender's responsibilities in contracts or other joint marketing arrangements. 

The fifth topic the FTC raised in 2005 was whether to reduce the amount of time you have to process opt-out requests from 10 business days to three. The FTC declined to adopt this rule, and the timeframe remains at 10 business days after you receive the request. 

Forward-to-a-Friend Messages 

In addition to the new rules, the FTC issued guidance on a number of other email marketing issues raised by CAN-SPAM. 

The FTC reviewed how CAN-SPAM affects "forward-to-a-friend" marketing tactics, in which a recipient is induced to forward a commercial message to another person. These programs usually involve either an original recipient forwarding the email to others or a website that enables a visitor to provide email addresses for other potential recipients. 

The FTC concluded that if your association offers money, coupons, discounts, awards, additional entries in a sweepstakes, or other inducements to encourage a person to forward a commercial email message, you are responsible for ensuring that the forwarded email complies with the act's opt-out and disclosure requirements. However, if you merely provide a mechanism by which someone can forward a message without an inducement, then you're involved in the routine conveyance of an email and not responsible for transmission requirements with respect to the forwarded email. 

The FTC also reviewed renewed requests by members of the association community to classify messages sent by an association to its members or past members as "transactional or relationship" messages, which are exempt by definition from CAN-SPAM's transmission and disclosure requirements. The FTC rejected those requests and declined to expand those categories. 

However, the agency reiterated its previous position that emails from a membership association to its members are likely to be "transactional or relationship" when the messages concern "goods or services … that the recipient is entitled to receive under the terms of a transaction that the recipient has previously agreed to enter into with the sender." 

Messages to former members may not get such favorable treatment. When a message recipient is no longer a member of the sending organization, the FTC said the group's emails are unlikely to fall within any of the existing "transactional or relationship" categories. 
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